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Wisconsin Unemployment Tax Criticized as Unfair
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For two conferences organized last year, small-business owner Mike Klein paid a retiree $120 to hand out name tags to participants. 

Earlier this year, a state audit determined Klein should have reported the woman as an employee and paid unemployment insurance taxes for her. The unpaid tax bill for Klein's Madison media business, the Wisconsin Technology Network: less than $1.

"It's silly for us. It's silly for other business. It's time- consuming," said Klein, who said he received the $1 claim as part of a letter with a larger amount of state claims totaling just over $500.

Klein said the state rules on unemployment insurance taxes are unfairly hitting small businesses with paperwork and headaches. He's appealing the claim and teaming up with a Republican state senator to push the state to change the way it handles small unemployment tax cases.

The issue - balance the need to hold employers accountable for their fare share of unemployment insurance payments against the changing way that today's economy works.

State officials say they'd like to make things easier for business owners, but it's not as easy as one might think. It's difficult to determine a straightforward, fair way to decide who is an employee and who is an outside contractor, said Hal Bergan, administrator of the state's Division of Unemployment Insurance.

"It's the single thorniest question that we have," said Bergan, calling it a growing problem for all states. "We've been having a hard time coming up with the right formula."

Federal requirements also make it difficult to come up with a solution, he said.

The state only asked for the $1 because there were other claims on Klein's business, he said.

Unemployment insurance taxes are paid by employers on their workers' wages. The government later uses those taxes to pay for unemployment compensation benefits for workers who lose their jobs. But if workers are self-employed, no unemployment tax is paid because they aren't eligible for unemployment benefits.

There are cases of employers avoiding unemployment taxes by falsely presenting workers as independent contractors when they're actually under the employer's control, Bergan said.

As of February, employers owed $24.1 million in unemployment taxes, Bergan said. That's not counting the unknown amount not spotted by auditors.

Phil Neuenfeldt, secretary- treasurer of the Wisconsin State AFL-CIO, said that the state's system did a good job of protecting workers' rights and that he hadn't heard of any problems about it.

"This is the first time I've heard of there being a problem in a quite a while," he said.

But Klein said things haven't worked out for him.

The Technology Network, a Web-based media company, has six full-time employees and revenues of less than $1 million a year, Klein said. It uses freelance writers who work at home.

The state Department of Workforce Development audited Klein and said he should have reported about a half- dozen of his freelancers as workers and paid some $500 in unemployment taxes.

The state has tests to prove whether outside contractors are employees, including whether they have their own office and equipment, file income and expenses for their business with the federal government and work on the basis of per-job contracts, Bergan said. The employer must meet seven of the 10 tests.

O'Gara Publishing of Madison, which publishes 50Plus Lifestyles, Wisconsin Woman Magazine and BusinessWatch, spent eight months resolving unpaid unemployment taxes and paid $1,800 to the state after it was audited. Publisher Pat O'Gara, who figures he uses at least 65 freelancers in addition to his regular staff, took part of the responsibility.

"It scared the heck out of me. I felt guilty," said O'Gara, who believes his freelancers weren't true employees but it wasn't well-documented. "I said I can't believe I'm doing this wrong."

O'Gara made improvements, but said he didn't get much guidance from the state and had to go to other media companies for help. Despite those efforts, he said he wasn't sure his business would pass if it were audited again.

Kathy Bailey, administrative director for the Madison alternative weekly Isthmus, said that publication was also audited and fined by the state about a decade ago over freelancers.

Isthmus started better documenting its practices and hasn't had more trouble, but freelancers sometimes complain they have to do more paperwork when they write for Isthmus, Bailey said.

Klein wants to see a minimum wage amount below which businesses wouldn't be required to pay unemployment taxes.

Bergan said that probably wouldn't work. That's because employers would still have to pay federal taxes, which are collected by the state. These federal laws make it very difficult to make any change to state law that provides meaningful help, he said.

State Sen. Ted Kanavas, R-Brookfield, said he's looking at a variety of options to try to keep small businesses from facing audits, which he called "time-consuming, expensive and accusatory." One way might be to try to exempt small employers from the laws.

